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PRIVATIZATION WITHOUT REGULATION: THE HUMAN RIGHTS RISKS OF PRIVATE MILITARY AND SECURITY COMPANIES (PMSCS) IN MEXICO*
Antoine PERRET** The use of private military or security companies (PMSCs) is a growing phenomenon in Latin America. Unlike in Iraq and Afghanistan, however, the rules are different in Latin America. In Iraq, PMSCs have been involved in massive violations of human rights as in Abu Ghraib, where contractors have been implicated in both torture and civilian massacres. In Latin America and the Caribbean, PMSCs' activities are less visible and (perhaps for this reason) less controversial. Many PMSCs assist international organizations during humanitarian operations, such as in Haiti after the massive earthquake in 2010. Other companies, however, regularly participate in the so-called "war on drugs," providing intelligence, logistical support, and training to support the Colombian and Mexican armed forces. Contractors also work for private enterprises that provide security services in risky situations all over the region.
ABSTRACT. The use of private military or security companies is a growing phenomenon in Latin America. In recent years, increased violence and insecurity in Mexico has made the nation an attractive market for PMSCs. The privatization of security has changed how security is provided in ways that can be either positive or negative depending on how the industry is regulated. This note examines how the privatization of security has functioned in Mexico by examining the nation's two main private security categories -domestic and multinational PMSCs-who work for either private clients or the United States (US) and/or Mexican governments under the Merida Initiative. After discussing how Mexican law attempts to regulate the industry, this note analyzes whether or not existing regulation is sufficient to permit these organizations to act as a "force multiplier" to increase the overall sense of security. In light of evidence suggesting that domestic and multinational PMSCs do not respect Mexican law, it appears that most of the private security market in Mexico fails to be a "force multiplier". Moreover the presence of a non-state actor authorized to use force and not controlled adequately add greater complexity to an already complicated human rights situation. This note concludes by discussing how Mexico's failure to implement existing regulations on PMSCs amounts to a failure to respect its obligations under international law.

RESUMEN. El uso de compañías militares y/o de seguridad privadas (CMSP
PMSCs can be defined as "private business entities that provide military and/or security services, irrespective of how they describe themselves. Military and security services include, in particular, armed guarding and protection of persons and objects, such as convoys, buildings and other places; maintenance and operation of weapons systems; prisoner detention; and advice to or training of local forces and security personnel."
1
The deterioration of the security situation in Mexico during the last decade has increased the nation's demand for security services, generating new business opportunities for PMSCs and resulting in greater demand by the private sector than by the government.
2 As we shall see, this privatization changes how security is provided in ways that can be either positive or negative.
3 For example, privatization often reduces the amount of control by the authorities over security services, thereby creating human rights concerns. 4 This said, the proliferation of security services and providers that occurs as a result of privatization -when well-regulated-can also act as a "force multiplier," by increasing the overall sense of security. This police corps is composed of police officers whose official function is to work for private clients. 8 Even though the auxiliary police participate in the privatization of security, this paper does not focus on their activities as they are subject to the same regulations and controls as regular police. Instead, we shall focus on the remaining two players in the Mexican private security market -domestic and multinational PMSCs who work for private clients and, in some cases US and/or Mexican public agencies under the Merida Initiative.
9
With regard to domestic and multinational PMSCs, Mexican law on private security requires, among other provisions, that security companies officially register both their entities and employees and that non-Mexican citizens are prohibited from bearing arms. In reality, however, neither domestic nor multinational companies respect this law. As a result, most private security functions remain unregulated, not only failing to be a "force multiplier" but also adding greater complexity to an already complicated human rights situation.
In light of this observation about the private security market in Mexico, the second part of this note will discuss how Mexico's failure to adequately regulate PMSCs runs counter to the nation's obligations under international law. Specifically, this note focuses on the Mexican government's obligations under the American Convention on Human Rights to prevent, prosecute, and remedy human rights violations, which obligations have been found relevant even in cases of violations of human rights committed by a private actor.
mestic PMSCs and multinational PMSCs. Mexican state and/or federal law should regulate all domestic and multinational PMSCs that provide private security services in Mexico. As discussed in the two following sections, however, the reality is differs widely, since domestic PMSCs largely fail to comply with national laws and multinational PMSCs actively evading them. As a result, existing laws do not provide even a minimal amount of private market oversight.
Domestic PMSCs
The Mexican Constitution states in Article 21 that security is a state function, 11 and Article 122 gives the Legislative Assembly the power to regulate private security services.
12 As an illustration of the Assembly's discretionary power, several federal laws, including the General Law of the National Public Security System, explicitly contemplates the existence of private security. 13 Other federal laws however -most notably the Federal Law on Private Security-seek to regulate private security.
14 While other federal and state laws address private security, this paper mostly focuses on the Federal Law on Private Security -the hallmark piece of legislation on private security regulation in Mexico that serves as a reference point for all other regulation.
15
The Federal Law on Private Security subjects private security to public oversight by making the states responsible for the regulation of PMSCs.
16 Although the law is clear and demanding 17 its implementation is a great failure. The principal problem faced by the Mexican state is that 80% of PMSCs are not registered, despite both federal and state laws that require PMSCs to register with the Ministry of Public Security (Secretaría de Seguridad Pública). 18 The National Private Security Council (Consejo Nacional de Seguridad Privada) estimates that up to ten thousand unregulated private security Various factors contribute to the failed implementation of the Federal Law on Private Security including, for instance, differences between the laws in the different states or the lack of capacity of the state or federal governments. While these are genuine concerns and difficulties, there are two other factors that are more unique to Mexico that have also contributed to the failed implementation. The first one concerns the relatively casual relationships between PMSCs and their employees, and the second one concerns the training and the background of the employees of PMSCs working in Mexico. 21 One of the reasons that the implementation of the Federal Law on Private Security has been unsuccessful has been the low level of commitment by employees to Mexico-based PMSCs. PMSCs in Mexico often do not provide steady work to their employees; instead, they provide short-term contracts lasting between several months and a week. 22 With such short-term employment contracts, PMSCs often find that it is not cost-effective to invest in their employees. The Federal Law on Private Security requires PMSCs to invest in human resources; all employees, for example, must be registered and properly trained. The way the private security market works, however -with shortterm demand and high turnover-often undermines the objectives of the Federal Law on Private Security. Despite well-intentioned regulations, most PMSCs are unregistered, staffed by untrained employees with little job security and little commitment to the company for whom they work.
Other unique challenges in Mexico include the training and background checks of PMSC employees. Article 27 of the Federal Law on Private Security forbids PMSCs from hiring anyone who was fired from a public security institution (e.g., police, military) for a serious offense, negligent endangerment, or working while intoxicated, among other violations. 23 Despite this prohibition, however, many ex-police officers with inadequate training or criminal histories seek employment at PMSCs; and evidence indicates that such individuals have been successful in obtaining work.
24 Again, the law itself is not necessarily a failure but rather its enforcement. Although Mexican laws such as the Federal Law on Private Security contemplate and seek to address several of the challenges posed by the privatization of security in Mexico, such regulations are only adequate on paper. In real life, implementation of the laws falls short, resulting in deficient regulation of private security. Ultimately, "formal laws do little to regulate private police in a country where the regulators -i.e. the public police-themselves are corrupt."
25 As a result, domestic PMSCs do not work as a force multiplier in Mexico -they are more a source of worries and corruption than a useful actor working to improve the security situation.
Multinational PMSCs in Mexico
Multinational PMSCs provide services to two categories of clients in Mexico: private and public. The private sector includes foreign, transnational, and Mexican companies, as well as wealthy individuals, who contract multinational PMSCs for "kidnapping resolution and ransom negotiation services, among others, often as part of broader 'risk management' contracts."
26
The second main category of clients, states, is public. Multinational PMSCs operate in Mexico largely under the guise of the Merida Initiative -the 2007 agreement between the US and Mexico that concretized a plan for cooperation in fighting drug trafficking and increasing security in the region.
27
At the time the agreement was signed, the Mexican Foreign Affairs Minister explained to the public that the Initiative did not provide for the presence of US troops and military consultants. 28 PMSCs contracted under provisions of the Merida Initiative work directly either for the Mexican or US government. Employees of PMSCs that work directly for the US government are considered part of the US mission in Mexico and benefit from the same treatment as other US government employees -e.g., they benefit from immunity from prosecution by the Mexican government. 32 The other PMSCs contracted under the Merida Initiative usually work for the Ministry of Public Security; their job consists mostly of training the federal police.
Regardless of whether they serve private or public clients, multinational PMSCs face two legal hurdles: first, under Mexican law, solely Mexican citizens may establish and own a PMSC; secondly, there are severe restrictions for keeping and bearing weapons. 3334 Rather than complying with these limitations, however, Mexico-based PMSCs found a way to sidestep the law: they establish bases in neighboring countries and work remotely or travel for short periods of time.
35 This is possible because the "Mexican private security market, unlike in Iraq or Afghanistan, does not require the show of force or high-caliber weapons. Work in Mexico is based more on contacts, prevention and intelligence." 36 By managing operations from abroad, these PMSCs have been successful in evading Mexican law. Even if PMSCs' activities within Mexico make them subject to Mexican law, it is not clear that there would be capacity or will on the part of the Mexican government to implement or enforce the law; the latter -will to enforce the law-is of particular concern given that PMSCs working under the Merida Initiative are among those who use these tactics to evade Mexican law.
This reality of PMSCs operating outside the law raises concerns about accountability and respect for human rights. In fact, despite working with mul- 16, 2012 The result is that in Mexico, PMSCs, not only do not work as a force multiplier, helping the overall sensation of security, but also raise concerns about respect for human rights. These concerns raise questions about the Mexican state's obligations, which will be discussed in the next part.
III. STATES' RESPONSIBILITY FOR PMSCS' ACTIVITIES
In Mexico, PMSCs, both domestic and multinational, operate largely unconstrained by existing federal and state laws because companies purposefully disobey or evade application of these laws. This part focuses on the Mexican state's obligations under the Inter-American System of Human Rights con-37 "One of the videos, obtained two weeks ago by the newspaper El Heraldo de León, shows police appearing to squirt water up a man's nose, a torture technique once notorious among Mexican police. They then dunk his head in a hole that an unidentified voice on the video says is full of excrement and rats. In another video, an unidentified English-speaking trainer asks a police agent to roll in his own vomit. The English-speaking man belonged to a private U.S. security company hired to help train the agents. MEXICO (2012) , available at http://www.amnestyusa.org/research/reports/ known-abusers-but-victims-ignored-torture-and-ill-treatment-in-mexico. 40 cerning human rights violations; as the Inter-American jurisprudence clarifies, a complex internal situation does not limit these obligations, and finally, these obligations are also binding when the human rights violation is committed by a private actor. The American Convention on Human Rights (AC), adopted in 1969, is the pillar of the Inter-American System of Human Rights, ratified already by Mexico which has also accepted the jurisdiction of the Inter-American Court of Human Rights (IACtHR). For this reason, the legal framework established by the AC and IACtHR are useful reference points in analyzing Mexico's obligations.
The legal framework of the AC, IACtHR and Inter-American Commission of Human Rights (IAComHR) require that parties to the convention "ensure" the enjoyment of human rights by preventing, investigating, prosecuting, and remedying all human rights violations, and adopting internal measures, as modify domestic law if necessary.
In its first influential case, Velásquez-Rodríguez vs. Honduras, the IACtHR interpreted the first article of the AC, which imposes on each state a "legal duty to take reasonable steps to prevent human rights violations." 42 The Court defined "prevention" to include "all those means of a legal, political, administrative and cultural nature that promote the protection of human rights and ensure that any violations are considered and treated as illegal acts."
43
The same case further held that each state party has a "legal duty… to use the means at its disposal to carry out a serious investigation of violations committed within its jurisdiction, to identify those responsible, to impose the appropriate punishment and to ensure the victim adequate compensation."
44
The next state obligations is to give citizens the access to "an effective remedy" and to investigate and prosecute the perpetrators of human rights violations. In the case Fenelon vs. Haiti, the IAComHR ordered a "complete and impartial investigation to determine accountability where lies the responsibility for the actions denounced; [as well as] sanction[s for] those responsible for the denounced actions." 45 The Court has been forced to rule extensively on these matters, as governments have frequently ignored their obligation to prosecute human rights violations. ¶ 174 (Jul. 29, 1988 In the case of Paniagua Morales et al. vs . Guatemala, the Court noted that impunity is common in Guatemala and that …the total lack of investigation, prosecution, capture, trial and conviction of those responsible for violations of the rights protected by the American Convention, in view of the fact that the State has the obligation to use all the legal means at its disposal to combat that situation, since impunity fosters chronic recidivism of human rights violations, and total defenselessness of victims and their relatives. 47 Human rights law permits certain rights to be suspended under certain circumstances, such as war or even situations of internal tensions. 48 However, Article 27 of the AC lists several rights that are protected even in "time of war, public danger, or other emergency that threatens the nation's independence or security;" 49 the Court has expanded on this list in subsequent rulings.
50
In the case of Castillo Páez vs. Peru, the Court states that domestic situation cannot serve as limitations to the state obligation to prosecute. In this case, Peru tried to argue that its obligations were limited because of the situation of internal tension produced by the activities of the armed group Sendero Luminoso (Shining Path); however, the Court responded that …the Peruvian state is obliged to investigate the events that produced [the violations]. Moreover, on the assumption that internal difficulties might prevent identification of the individuals responsible for crimes of this kind, the victim's family still have the right to know what happened… It is therefore incumbent on the state to use all the means at its disposal to satisfy these reasonable expec- Vol. VI, No. 1 tations. In addition to this duty to investigate, there is also the duty to prevent… and to sanction those responsible for them. These Obligations on Peru shall remain in force until such time as they have been fully performed.
51
Mexico's situation may be considered internal tension. Since President Felipe Calderón declared "war" on organized crime in 2006, security has deteriorated, resulting in significantly more fatalities and increased violence.
52
Even under these circumstances, however, IACtHR case law, particularly Castillo Páez vs. Peru, suggests that this situation would not exempt Mexico from its obligations under AC provisions.
The last relevant state obligation concerning possible violations of human rights by PMSCs is the obligation to adopt internal measures in order to guarantee the rights included in the AC. In other words, states have the obligation to implement or modify domestic legislation in case of legal vacuum or insufficient legislation. 53 The Court explained this obligation in the case of Castillo Petruzzi vs. Peru: …[t]he general duty under Article 2 of the American Convention implies the adoption of measures of two kinds: on the one hand, elimination of any norms and practices that in any way violate the guarantees provided under the Convention; on the other hand, the promulgation of norms and the development of practices conducive to effective observance of those guarantees.
54
As discussed above, Mexico does not lack domestic legislation -it lacks implementation of the legislation. Although the result of the current situation in Mexico -the non-control of PMSCs-is ultimately the same than a nonregulation, but the solution is different. Given the current situation, regulations must be promulgated to prevent practices such as operating businesses from abroad; practices should be developed that require the registration of both businesses and employees.
Finally, the states' obligations to prevent, investigate, prosecute, and remedy any violations of human rights are also valid if the violation has been committed not by the state but by a private actor. Although the Court "recognized that a State cannot be responsible for every human rights violation committed by individuals subject to its jurisdiction," 55 In the case of PMSCs in Mexico, this would mean that Mexico is responsible for human rights violation committed by PMSCs in its territory. For instance, the Mexican state is responsible for the contents of the training provided to Mexican police by multinational PMSCs.
In the Inter-American System, Mexico has the obligation to prevent, investigate (effectively), prosecute, and punish any party responsible for human rights violations under its jurisdiction. Despite the ongoing "war" against narco-trafficking in Mexico, this internal situation cannot limit these obligations -Mexico must ensure that human rights are respected in its territory. Considering the current violence and tension, an appropriate use of PMSCs could act as a force multiplier and increase safety and security; however, in order to achieve this objective, effective regulation -beginning with implementation of the existing laws-is an absolute necessity.
IV. CONCLUSION
The recent proliferation of security services and providers in Mexico raise many issues concerning their role in both security and human rights violations. Some authors argue that PMSCs have the potential to increase the sense of security in areas where they operate.
This note discussed the failure of the Mexican authorities to implement existing law to regulate the activities of domestic and multinational PMSCs operating in Mexico. Moreover, PMSCs add greater complexity to an already complicated human rights situation.
In light of this conclusion, this note discussed in its last section how Mexico's failure to adequately regulate PMSCs operating in its territory constitutes a failure on the part of the Mexican state to respect its state obligations under international law. As a party to the American Convention on Human Rights, Mexico has to ensure all persons subject to its jurisdiction full enjoyment of their rights according to the Convention. These obligations are to prevent, investigate, prosecute, and remedy any violation of human rights and they are binding even in cases of violations of human rights committed by a private actor. Considering these state obligations and the current situation of regulation and control of PMSCs in Mexico, there is a need for an improvement of the implementation of the Mexican laws on private security. 
